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The rule of necessity allows an otherwise disqualified judge to participate if the case cannot 
be heard otherwise. 


The rule of necessity, which is an exception to the disqualification of a judge,! allows an otherwise 


disqualified judge to participate if the case cannot be heard otherwise.” Thus, the rule of necessity 
imposes a duty on a judge to act in a proceeding wherein the judge is otherwise disqualified if the 


judge's jurisdiction is exclusive and if there is no provision for substitution.“ The rule of necessity 
is part of the common law of judicial procedure, available to judges when reasons behind it are 


present.” In such cases, the court must act no matter how disagreeable its task may be.° 


A disqualified judge may not act, however, if the law provides for substitution of personnel on the 


court or if another tribunal exists to which resort may be had.’ Thus, the rule of necessity does 
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not apply where the judge in question is not in a better position to decide the issues presented and 


where the trial judge that began the hearing is able to hear the case and decide the issues.® 


The rule of necessity applies with particular force where all judges are arguably disqualified.” In 


short, where all are disqualified, none are disqualified. ° Therefore, where a particular conflict 
of interest in a case applies equally to all state court judges, the justices are not disqualified for 


such conflict under the rule of necessity. |! Similarly, the necessity principle is applied where all 
members of a court are challenged by the same motion in order to avoid the disqualification of 


an entire court. !* 


Personal interest. 


A judge is not disqualified, under the rule of necessity, from adjudicating a cause because of 
personal financial interest if there is no other judge or court available to hear and resolve the 


cause.!° For instance, where all of the members of the court have health care insurance provided by 
a party, it is impracticable for any member of the court to enter a recusal, and, therefore, the court 
will invoke the rule of necessity to enable the members of the court to hear the case without regard 


to any disqualifications that may exist. '4 Likewise, the rule of necessity requires that justices refuse 
to recuse themselves from hearing a citizen's petition for review of a declaration by the secretary 
of state where the petition contains a proposed amendment to cap salaries and regulate the benefits 


of all state officers and employees, including supreme court justices.!° Also, the rule of necessity 
requires justices to consider a proceeding which involves amending the state constitution with 
respect to the qualifications of judicial officers even though the nature of the changes sought can 


have an effect on some members of the court. 1° 


Judge as party. 


The rule of necessity may apply where judges would ordinarily be disqualified by the rule that a 


judge may not participate in any matter in which the judge is a party. a 


CUMULATIVE SUPPLEMENT 
Cases: 


State legislature's investigation into alleged misconduct of Judicial Branch and Montana Judges 
Association's (MJA) polling practices was investigation of every judge of state, and thus Rule of 
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Necessity applied to preclude Supreme Court justices' disqualification in original action brought 
by Judicial Branch's court administrator to quash/enjoin enforcement of subpoena issued by 
legislature demanding production of all e-mails and documents sent and received by her over 
three-month period; disqualification of every justice would compromise Court's ability to fulfill 
its constitutional duties. McLaughlin v. Montana State Legislature, 2021 MT 120, 489 P.3d 482 
(Mont. 2021), subsequent determination, 2021 MT 178, 2021 WL 2945034 (Mont. 2021). 


[END OF SUPPLEMENT] 
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Alleging unconstitutional deprivation of judicial compensation 

Under the rule of necessity, the court of appeals would rule on federal judges' appeal from a dismissal of 
their suit against the United States, seeking backpay and declaratory relief from legislation that blocked five 
years of cost-of-living adjustments, established by the Ethics Reform Act, as an allegedly unconstitutional 
deprivation of judicial compensation in violation of the Compensation Clause. 
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As to participation in same cause as ground for disqualification, see §§ 260 to 271. 
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